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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 30th day of October, 2001

JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,
Docket SE-15646
V.

ROBERT DOUGLAS CHRI ST,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on
Novenber 16, 1999, follow ng an evidentiary hearing.EI The | aw
judge affirned an order of the Adm nistrator suspendi ng
respondent’s airman certificate, on finding that respondent had
vi ol ated sections 105.15(a) and (b), 91.119(b), 91.307(b) and
91. 13(a) of the Federal Aviation Regulations (“FAR " 14 C F.R

! An excerpt fromthe hearing transcript containing the initial
decision is attached.
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Parts 105 and 91) in connection with a hot air balloon flight on
February 7, 1999.EI The | aw judge reduced the suspensi on period
fromthe 30 days proposed by the Adm nistrator to 20 days, a
reduction the Adm ni strator does not appeal. The |aw judge
refused to waive the sanction although respondent filed a NASA
Avi ation Safety Reporting System (ASRS) report. The respondent
appeal s that action, as well as the |aw judge’s findings of fact
and conclusions of law. W deny the appeal.

Respondent was the pilot of a hot air balloon flight in the
area of WIIlianstown, New Jersey, on February 7, 1999. It was a
for-hire flight, for the purpose of parachute junping. This was
respondent’s first balloon flight in the area, although he had
flown fixed-wing aircraft here. He had three junpers aboard. It
is not entirely clear fromthe record where each junper departed
the balloon. However, while on routine patrol, Oficer Branda of
t he Monroe Townshi p police saw one of the junpers | eave the
ball oon. O ficer Branda testified that, at the tinme, the ball oon

was above Radi x School. There is no dispute that this area is

2 Sections 105.15(a) and (b), as pertinent, prohibit the pilot of
an aircraft fromallow ng a parachute junp over or into a
congested area unless a certificate of authorization has been

i ssued. Section 91.119(b) prohibits operations below 1,000 feet
above the highest obstacle within a horizontal radius of 2,000
feet of the aircraft when in congested areas. Section 91.307(b)
requi res that, except in energencies, parachute junps be nmade in
accordance wth Part 105. Lastly, section 91.13(a) prohibits
carel ess or reckless operations that endanger the life or
property of another. Section 91.13(a) is a residual violation in
this case, and need not be independently proven. The

carel essness is assunmed fromthe operational violation.

Adm nistrator v. Pritchett, NISB Order No. EA-3271 (1991) at fn.
17, and cases cited there.
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congested, and that no certificate of authorization was
obtained. B M. Branda continued on his autonpbile patrol and, a
few mnutes |later, saw the balloon again. Wereas he could not
estimate the altitude of the balloon when it was over Radix
School, at this later location he estimated its altitude,
measur ed agai nst a nearby church and trees, as 150 feet. The
bal | oon | anded nearby, on King Janmes Road. By the tinme it
| anded, it had a seem ng parade of on-lookers and police cars
followng. Again, there is no real dispute that this was a
congested, residential area.EI

Respondent offers a nunber of defenses to his actions: (1)
that the |law judge inproperly relied on inprecise and unreliable
testinmony; (2) that he landed in a | ess-than-perfect |ocation
because he thought the police were trying to “pull himover,” and
it would be better to | and anywhere than to continue until he
found sone nore suitable location; (3) that this qualified as an
energency/ police “order”; (4) that he was on approach to | anding
and, therefore, the 1,000-foot rule did not apply; and (5) that
because his low flight was not deliberate or intentional, he
shoul d obtain the benefit of his NASA ASRS report.

Respondent’s first three argunents were rejected by the | aw

judge and inplicit in his conclusions are credibility judgnments

3 Respondent instead argued that he was in a far different,
sparsely popul ated | ocati on.

“In his testimony (Tr. at 193), respondent disagreed, but he

of fered no basis for his disagreenent. Respondent noted advice

received fromthe Ball oon Federation of America that |anding on
(continued.))
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we have no basis to overturn. Adm nistrator v. Smth, 5 NISB

1560, 1563 (1987), and cases cited there (resolution of
credibility issues, unless nade in an arbitrary or capricious
manner, is wthin the exclusive province of the |aw judge).

O ficer Branda's testinony as to the balloon’s |ocation when he
saw t he junper could reasonably be relied upon. He had been a
policeman in this town for many years and was famliar with the
area and its landmarks. It was not unreasonable for the |aw
judge to believe his testinony to be accurate and unbi ased rat her
than rely on respondent’s self-serving statenents. This

testi nony established the section 105.15(a) and (b) violations --
that at | east one junper junped “over” a congested |ocation.
Respondent’ s conversations with police when he exited the ball oon
al so do not support his version of events. One would expect,
given the tenor of his testinony, that he woul d have asked police
whet her there was a problem or what he could do, if he truly

t hought he was the object of a police chase and was | andi ng
quickly to conply with a perceived order to “pull over.”

Instead, all he told the police was that he was | anding to pick
up his junpers, and that he could | and anywhere to do that. Tr.
at 33.H

Respondent’ s fourth argunent cannot w thstand scrutiny, and

(continued.))

streets was “off limt[s].” Tr. at 184.
> Officer Branda testified, “Wen | asked hi mwhat he was doing
i f anything was wong, he said, no, |I’mjust picking up sone

parachuters...And | wasn’t sure if he was supposed to do that, and
(continued.))
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is inconsistent with Board precedent. In Admnistrator v. Prior,

NTSB Order No. EA-4416 (1996) at 8, the Board stated:
If the landing site is inappropriate under the
circunstances, then the low flight cannot be excused
under the regul ati on as necessary for | anding.

In Prior, the Board cited Adm nistrator v. Cobb and O Connor, 3

NTSB 98, 100, aff’d 572 F.2d 202 (9th Cr. 1977) (“[R] espondents’

interpretation of the above regulation would in effect excuse | ow
flight where necessary for ‘any takeoff or any |anding from any
area anywhere at any tine.” Such an interpretation is patently
fallacious in that it would excuse |ow flight regardl ess of the
appropriateness of the landing site.”) Such an interpretation
woul d also allow pilots to choose any takeoff or landing site or
pat hway, and call any resulting low flight “necessary,”

regardl ess of the danger. Accordingly, the Adm nistrator
establ i shed that respondent violated § 91.119(b) and no

legitimate affirmati ve def ense was of fered.

The Adm nistrator did not reply to respondent’s | ast
argunment. Neverthel ess, Board precedent makes clear that a
respondent may not reap the benefit intended by the ASRS program
in this instance. Conduct that is excluded fromprotection is
t hat whi ch “approaches deliberate or intentional conduct in the
sense of reflecting a wanton disregard for the safety of others.”

Ferguson v. National Transp. Safety Bd., 678 F.2d 821, 828 (9”

Gir. 1982).

(continued..)
then he said | can | and anywhere | want to.”



6

Two ot her landing locations that were far nore suitable --
| arger, less crowded, and therefore | ess dangerous -- were
adj acent to the King Janes Road site. By respondent’s own
testinmony, he chose to land on a residential street, am d houses,
cars, light poles and pedestrians. Even were we to accept for
pur poses of argunent that he was doing so to conply with his
belief that the police were after himand it would be better to
| and sooner rather than later, we would conclude he exercised
extrenely poor judgnent, and exhibited a gross disregard for
safety, in |landing where he did, when other nmuch safer |ocations
were close by. There was no energency, and it is irrel evant
that, this tinme, respondent’s |anding was uneventful .

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The 20-day suspension of respondent’s certificate shal
begin 30 days after the service date indicated on this opinion
and order. Bl
CARMODY, Vice Chairman, and HAMVERSCHM DT, GOGLI A, and BLACK,

Menbers of the Board, concurred in the above opinion and order.
BLAKEY, Chairman, did not participate.

® For the purpose of this order, respondent nmust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 61.19(f).



